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MR. JUSTTCE MORLAND: Members of the jury, leL us now move ahead

to Thursd"y, 5t,h Augrust., t,o Budapest, where the teams are

preparing for the news broadcasts which wirl be sent out by

ITN either on Channel 3 or Channel + from London, and the
position also in London in ITN headquarters.

In Budapest it involved the developing of Dr. Idriz,s....
photographs, t,he'editing of .the rushes, the writing of the,:
scripts'arra Ehe,prepariag.of Eh-! ineeirrieqg of peDray Marsharl

and ran williims to be tiSnsmitted to tondoo';,i=' Let us consider

t it first. from the London end. At 2.00 a.m. penny Marshall
Eelephoned from Belgrade before she Left for Budapest to
Michael Jermey, the head of foreigin news at rrH in London, and

he despatched Nigel Baker and BilL Frost. to Budapest to assist
j-n her editing. Michael Jermey tord you that that morning he

had a meeting with st.ewart Punris, who was the editor in chief
of rrN, and with David Mannion, who was his irmrediate boss as

the editor of ITN programmes on IfV

Mr. ,Jermey said he gave them an account of a

conversat,ion he had had with penny overnighe and told them

that he had despatched Nigel Baker and Bill Frost and they
noted that conversation. what he said of the meeting was that
Penny Marshall had said that she did not consider t,he camps

had been concentration camps and stewart purvis had said:

"We must be careful therefore with our terminology- n Stewart
Purvis made the decision that the sensible Lhing to do was to
broadcast the first. full version of the story on channel 4

news at. 7 o'cIock and a fuII version for Ehe rtv team at 10

o'c1ock in the evening on News at ren. But there wourd be

(
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some earlier footage shown on the early evening news at 5-40-

He was asked: 'l{ould you personatr-ly have any input into what

Penny Marshall put in her story out in Budapest?" He said

thaE he said to her: ilJusE report it, in a etraightforward

way.n He said thaE so far as conpl,eting t.he programmes in

London, Penny Marshall wouLd not, have any say in what, I"N did

aU Ehe London end.

...,:,.

oivia Hannion v{ag".,r!

programmes that were eent, ouEl'6n Channel 3 news on

August and he sai-d that the first pictures t.hat, he saw

from the clip reel that. was sent over for the 5.45 p.m.

bul1etsi-n. lle was asked: 'rWho would decide what order those

clips would be shown that came in from the clip reel?o and his

reply was, nWell, tySrically that deeision would be made by the

programme editor, the editor of that particular programme,

the 5.45 p.m., but vre hrere obviously massively interested in

everything that came over frorn Budapest so we took a look at

it. as wel1." He was then asked this: nWhen you saw the clip'

reel, is you say, at 5.15, d.id you make any decision in

relation to how I?N should treat the 10 o'c1ock broadeast?n

His reply was:

nwith care, with balance and wit.h fairness and to
t.ake great care. In a sense I didn't have to say this
because the journalisEs who were involved, if you lite
below me and those on the ground, were well aware of
this an).ray, t.hat this story had potential and we had
to Eake great care about what. we sai-d, what we had
seen and also to some degree what we were unable t.o
see or verify. So the overall balance of Ehe piece
we would regard as fair and accurate."
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Were the news programmes t.ransnitLed by ITt{ balanced?

It is for you to judge. No suggesE.ion in this case is made. bry

Michael Hume that. ITN in London'tfooled the world'; his attack

is solely againsE Penny itarshall and lan Williams. They lrere

the people who acEually saw tshe Trnopolje camp on 5th Augrust.

bulleEin.n He saw the pict,ure of Fikret. Alie at the fence and

he said this about it: 'The most striking thing for me was

act.uaIly t,he facE thaE the man was so thin that his ribs r,rere

protruding, that his arms were extremely thin, and it struck

me as being a very powerful .image indeed." I{e r*as then asked

t.his: "Who made the decision Eo use t.hat picture on Channel 4

news as part. of the headlines?r' rtl made that decision. o He

was asked this: "You picked ehe image Lhat we have seen on

the introduction of the broadcast with the shot of Alic's body

and the barbed wire fence. Was that enhanced in any way for

use as a background?r' His reply was: I'Certainly not, no.'

He was asked about the caption, whi.ch was "lnside the campsr,

that. went with trhat photograph and he was asked: 'Did you

pick that caption?'r He said: oYes, I would have done. Yes."

ft was said E.o him: "The image might be seen as an image

reminiscent of a concentration camp shot from t.he Second World

War?" This was his ansyrer: "We11, it is up to people Lo make

what t.hey will of that inage. That image for me was chosen

because it was a very po*erful single image showing a very

C
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emaciat.ed man. rt did have the barbed rire Loo. Those Ewo

el.ements made it, a singularly powerful image. ,,

Bill Dunlop's superior was Garron Baines and he said
this to you:4
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rrhe gravity of the etory and uy own conviction
thaE it. would arouse considerable inEerest was such

,. 
.,,:z " I

that we went to great paine tso enaure t,hat we did

The cont,ext

(

was for us very importanU,'botU Ehe way that the
pictures are edit,ed together Lo be a fair
representation of whaE., *+' seen, the accompanying
script of E,he reporter to match those pictures and
give t.he same conEextualisation, and indeed t.he
contextualisation of th_e.,.prggramme which the programme
editor, Bill Dunlop, r^rouid have been responsible for-
although r discussed,it in oucline with him, some of
the reaction that *ould be required in terms of a
request. of the Foreign secretary for an interview,,

.

Do you remember, Linda Chalker came on,

Foreigrr Secretary? --
who was the Deputy

"alerting our office in r$ashingiton so that they
could put ca1ls through to the state Department Eo see
if there would be any Amer:iean response. probably
most importantly of aII, to enable Dr. Karadzic, who
had given us the authority in tsbe first place, the
right E.o reply to the rbports that we were tro screen
on this particular prograurme, alrd something t,hat was
exceptional in this circumst.ance sras thaE we
facilit.ated a reE,urn video path to enable Dr. Karadzic
to see the pictures as opposed to just hearing Lhe
words. o

''it.i.r__.::'

(
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You will remember Dr. Karadzic actually saw the prograsm€

as ic was being broadcast and then was asked to give hi.s

response, having seen t,he progranrme. That was to make it fair

to Dr. Karadzic.

Iret us

Marshall had.6
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now consider t*hat, brief lan Williams and Penny

Sue lnglish said this about Ehe Channel 4 tseam:

i r was IFIIr,'lgen thaE la.n l{i'l;l,iams and,..g1$,.$.. ,?.9a.$$,91. ,1.:i: . .=...1 , ' :tt1i.-f,,,.: , r:r.,
should gb'ibEeauqq, -t-trgy wer{'i good, stroiff' Uea*- 1 i ;',

, ; i.*i.t'iH!'besE, ""*.rif,rin/ed.itors 
'

James Nicholas
that I had ever ruorked wibh. It, was also because he

t
nas able to edit as we11. I knew he would be able t.o

shoot the pict,ur€s and edit them, which is a big
advantage, and Chris Hease was a sound man who had
worked with James in Bosnia on many occasions. These
four people would together constitute the'kiad of team

that I felt absolutely confid.enE both journali.stically
and also in terms of their own safety in sending out
eo vrhat was obviously going to be a very difficrrle
si-tuat.ion. "

Then speaking of her brief to Ian Williams, she said this;

"To my reeollection, I faxed him a lisE. that, I had

been given by t.he Red Cross, whi-ch listed a number of
camps where they were concerned. ?hey put it no more

st.rongly than thaE.; that they were concerned tbere
were reports of maltreatment of prisoners. I also
sent him, I believe, the most recenE articles from the
Gtrardian and the InEeraat,ioaal Eerald Tribr.rne, My

brief to him was very simple, it was this: 'We have
been offered the chance to go in with Dr. Karadzic's
blessing. You're going to have to push tso get him to
deliver on that,.' But what I and the rest of the
programme team wanted was for Ian to go and report
what he found on the ground. I want.ed to know what
the truth of the rumours were. If he found no

C
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evidenee i.n these camps of any maltreatment rhen t.hat
is whaE, we wanEed t,o know and Ehat is what we would
broadcast. "

Ian Williams himself described his brief in these

words:

"My brief
Budapest,

That evidence of Sue Inglish and Ian Willians, if you accept

iE, is important because if you accept it it may rebut, the

suggest.ion in the article that. Penny Marshall and Ian Williams

were under orders from managing editors or were under some

intense pressure, in effect.. encouraging a distortion of the

truth for a scooP. ,: ; .

What did those in Budapest have to say to you about

the contents of the news programmeq'and the use of t.he visual

images? Ian Williams said:

"We would as a team have qade our partners aE Channel
3 aware of what we had and I cannoE recall the precise
mechanics of the edit in Budapest,- I{e were editing
close together and aE some point during the afternoon
I or members of my t,eam would have rnade Penny or
members of her team aware of the material thaE we had
and which we were putting into our Channel 4 news

report - r

He explained to you how the Alic and Dr. Idriz footage came

from Jeremy lrving's footage from the Channel 3 Eeam. He said

this:
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'rrhe Alic clip was a different sort.of crip to the
doct.or. The doctor was very much a sequence within
his medical centre, which l/e were using t.o make tbe
point, about t,he brutarity that had existed and existed
within this particular camp. A1ic,s image was a
strong image which r feLt epitomised what r had seelr
at rrnopolje and would be an imlrcrtant addit,ion to the
other powerful imigeq ryhi,ch r wae ueing from Trnopolje
camp. I was looking aE'&li.1t",, Y imiges, some of which

;!-r.c anct say: 'This is
reminiscent of a second World war coneenEration
camp., n

He tord you of conversations wiE,h penny Marshall and t,he

oE.hers on the drive from Belgrade to Budapest. He said this:
nwe knew we had seen some examples of J-nhumanity.
We knew we had seen people who had been made to
suffer in terrible ways and we knew we had first-hand
evidence of rhat. w. also knew thaE there had been
tark of concenEration cagps and we arso di-ssussed thp
importance, as we fert it, of not using that cerm iE
the context of what we had seen because alt,hough we
had clearly seen exampres of suffering and inhumani-ty
we could not say that we had seen Nazi-sEy1e
concentraEion camps and we were very sensitive about
representing what we had in a responsible way. ?he
very power of the images that we had had encouraged us
to treat them in a cautsious and responsible way and ue
agreed that it was import.ant, to treat them -- putting
reports t,ogether we felt re ehould be doing it in a
way t.hat told no more than what we cou1d, than what. re
had seen and what. we had been to1d. we both agreed ve
should be extremely cautious in t,he hray vre presented
them. we should not, calr them concent,ration camps.
By definition you are not,going Eo be able t.o
illustrate a killing, a rape or a beating, so it, is

BAvtBt.ll rn0rsrr & coorrlgEtt srcnf,ExrD rrrts8s
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people who are in anecessary to show footage of
pret.ty bad way- o

He was asked t,his: rThe decision to
point in that, wtsy, was it. because it
of awful at.rocity corparable uiE.h 1S0

t,he camp? Ian Williaas's answer was:

uI was describing rioii
of atrociEl

had'been' subjectsed to inhuman

s:j. li,:r:j.+ii':l
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"As soon as I saw it, I thought that. was
which had to be in t.he piece. This was
picture and summed up everything. n

use t.he AIic clip at, Ehat

sat as a synbol or irnage

people being killed in

i':ti.+*i;:!;'.:t':-":
treatment.'i

a picture
just a greaE

f Mr. Braddel, tbe producer in Ehe Channel 4 team, said
he was absolutely positive they did not look at the pictures
until they got t,o Budapest. Do you remember j.t nas suggested

by Mr. Mi11ar that there may have been " *orritji ir, eelgrade:
and they looked at the pictures before they got to Budapest?

Mr. Braddel described the Alic image as ,,a symbol of
emacj-ation and a symbol of incarceraEion.' oThat is what

ble found at Trnopolje-r rhe decision to use the crip of
Alic in that way was the joint. decision of himself (that is
Mr. Braddel), James Nicholas and ran williarns. He said they
were at pains to point out, they had found no evidence of
concentration camps, they had only found det,ention camps.

James Nichoras, the channel 4 cameraman, saw t,he Alic
j.mage when going through t,he pietures in- the channel 3 edit
suite, and he said tshis:

C
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The cwo editors, you will remen{5Lf;''who were senE ouE, from

London to Budapest, to help Penny l'Iarsha1l'were Nigel Baker and

Bill Frostr. Nigel Baker said:

oPenny said that, her view was that, Osrareka obviously
place. Obvioue1y she'hadappeared guite a siniste5

had bearsay report,s of: at,rocit,ies there but,
.in the canteen and

but she saj.d that obviou$lyruhere people rbo
appeared to be refugees there as

were
we1l. "

13 He was asked this: I'Which of the'r images did you take the vieu
- '.:

was more pwerful? n This wis Nig.el Baker's ansr.rer:
' 

' 'tl "' ''r';'':i ::,:. :_.,-..,:j.

" I ras guire open auout,i|$i,i_' r thogghE thar rhe
images actually to the outside world of Trnopolje were
the most powerful and that was for one reason and one

reason only, that you could.-see the skeleton forms of
the men involved, particullt{ Fikret Alic. Bill FrosE
said t,hat the shoE of Alic aE the barbed wire fence
was 'the most powerful shoE'. I think three or four
shots put together in Omarska were also a powerful
image. tr ' 1':' : .: :
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I do not propose to rem1,9Q you of the evidence of
:

Mr. Hume and tlr. Deichmann for this reason; they were not.

at Trnopolje on SEh August, oF in BudapesE on 5th August,

when the ness programmes were being edited. They cannot, give

you evidence of the state of mind, the knowledge and the

intentions of Penny Marshall and fan Hilliams on Ehose days

seven and a half years ago. If you are noE satisfied that the

defendants, upon whom is the burden of proof, have esE,ablished

t,hat Penny titarshall and larr'Wllliams :compiled the t,elevisioa

Eilrrrl.lt ? ratEoatny & co
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footage which deliberat.ely represented the emaciated Fikret,

Alic as being caged behind a barbed wire fence at the Serbian

run Trnopolje camp on 5th August L992 by E,he use selectively

of video shots of him you rill find for Penny Marshall and Ian

Itilliams.

0 rould be entitled to substantial damages.

6 Assuming you have found that Ehe press re}gase, the

7 arE,icle and t,he,9$itori3l ,aie defa,rrg_tory of ,r1--,f1,ps a conrpany,

i*i+-% *,fu r.a+" q"ir8ffiiffi rp{,"iffi l,.* ffiu irroura, ;

9 award -each claimant separately. C1early each of Ehe claimants
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I will now give you my direction in Law as t,o the

correct approaeh for t.he assessment of damages. What are t.he

general principles of lar* and the !-egal gruidelines that you

uusE apply? In assessing damages t,he underlying principle

to bear in mind is that an award of damages is intended to

compensaEe for the loss suffered aa a result of t.he defamation

rith the object of repairing Ehat loss and vindicating the

claimants' reputat,ion so far as money can. In assessing

damages, consider these matters.

First, consider the effect of the libels on the

slaimants' reputations in the context and the exLent of t.heir

publication. In this case you have a press release by the

defendant,s put on the Press Association wire so that the

article in the magazine would in effect be trailed among E.v-

stations, radio sE,ations, Ebe press and journalists generally;

and of course the claimanEs are ITN, part of t.he media, and

Penny Marshall and Ian Williams, journalist,s. Then you have

the magazine published in February 1997. Although apparent.ly

tEltlsr.lt r xlI[$er'a @
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1

2

3

4

5

6

only printing 1O,000 copies, it was promot.ed by a press
I

conference and alt.hough only 10,00o.'copies may have been

printred you will have regard to the nur0ser of people,

particularly in the world of journal,ism, who wilr have read

either the whole or part of the p[ess releaae or Ehe magaziae.

Thirdly, in the cases of penny Marsha1l and Ian
williams consider the effect of the libers on their feelings,
t.he humiliation, the stress and the upset iE must have caused

them. ran r{i1liams was in H"ilg-ii;'U'at rhe rime bur renni '.t'

., 1 ,.,
Marshallr ]ou will remember,';;E$#naon on maternity 1eave.

when you have collect.ively reactred a provisional 
"o* 

foi'" ''l

damages tshen go on to conside::i,.rnbether or not, in the cases of
a,:.:: : . : :.'

Penny Marshall and ran will'"'.''tt'ahat sum should be increased

because it has been established that there is an entitlement
to what. is called raggravated. damigeso <rr 'increased damages..

Aggravated damages, that is increasing your award,,

may be awarded because of the eond.uct of the libel1er, that
is the defendants, in particurar Mr. Hume, or his solicitors,
or his barristers, ot,her than the publication of the libers
themselves; and of course it has to be after the publicat.ioa-
It. is something that rubs salt into the wound infricted by

t.he 1ibeI. rf Penny Marsharr and ran williams - and the
burden is on them to establish it on t.he batance of
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probabilicies - have' esEabt*..Eniia''ttrat the' conducL of rhe

defendants after pubrication continuing right up to today

has aggravat,ed the injury aone to them, the injury to cheir
feelings in particurarr ),ou should increaee the damages that
you would ot,herwise have awarded them; not in order to punish

the defendante but in -order to arard them fair and reasonable

, a.. :

and the tirte that was spent by Mr. Millar in cross-examining

t.hem. Both ran williams and Penny Marsharl were each cross-
examined for over a day. they r"r. accused in the witness box

of deliberately rnisrep,5esenti.lg,*!I. trrosition of ,Fikrer Alic
''"':-''

and the other men su gd-by,.,:'Iarbed wirer, dicused of a
. ., +,t:.j....:::j.:i :.r!t..rtr. . :: . ._ir:r,r., ... _ _

|,r,.. ,.t..+..i ..-:tr:::j: - - .disuortion of the f acts, and,: of '',course Ehere has never been

a hint of an apology. But arways remember thaL your award

of danages must be proport.ionate Eo the injury done.

rt is your province to decide what amount tso award tryr

way of damages. rE is not for me. to indicate to you what t.be

actual amounE of your award of damages should be. However, it
is right that r shourd give you aome guidance as to what that
figure shourd be so that it is proportionate to the injury
suffered and adequate to vindicate reputation.

Let us consider by way of compari-son awards made to
victims who have suffered physical injurj_es t,hrough somebody,s

negligence, for example in a faetory, or in a hospital, or in
a road accidenL. You may have heard on t.elevision or read i-a

newspapers of awards of damages uell in excess of €1 millioa-

L2
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Those reporEs are misleading. Often 90t or more of such

awards are to provide for t,he cost of a lifetilre's nursing or

hoepital care or t,he loss of a lifeEime's earnings. The

percentage of such arards a6 compensaEion for the physica).

.injuries is often only 1o?, or thereabouts, of the t,otal

award. A percentage of such awards as comPensation for the
,;

phyeical injuries, even if it, includes peim:

both arms and legs, brain damaged, unable to s5reak or

communicate) are most unlikely to be awarded as much as

€15O,OOO as compensation for the pain, suffering, disability
:

and loss of enjoyment of life. A person wtio.\19,,,hdd bot,h,"11*

amputat,ed, for example, aE tshe shgulder bIadq",,i". unlike-.1y to

be awarded more than €1O0,oOO for pain, suffering, disability

and the loss of enjo nent. of 1ife. of course he would get a

huge avrard for loss of earnings and the need for somebody to

look after him, and so forth. No doubt. you would agree thae

damages for the mosE grievous phypical injuries should not be

less than damages for defamation.

So far as Peuny Marshall and Ian Williarus are

concerned, the professional int.egrity of each of them as

television journalists has been attacked and you may Ehink

j-t is a major aspect of their lives and their personalieies.

Bear that in mind in your assessment of damages if you decide

to find for them.

You must treat t.he position of f"N different.ly from

Penny Marshall and lan Williams. They obviously are human

Btlll T;Ir I IIIEB & CO :

orr[ctrt $*tErE rnlrrR.g
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Your award should

t.he reput,ations of penny

addj.tionally the injury
of the injury to their
been conducted. A6 I
to you what. figrure you

make this suggestion;

should be substantial

be excessive.

r am going Eo break off now so t.haE you can have
quarter of an hour's break for'coffee before r finish off
summing up- so r suggest you leave everlrEhing here. Do

start discussing the case y€t, just relax and enjoy your
or coffee for the next ten minutes or quarter of an hour.
If you would like to go out with Ehe jury usher.

(In the absenCe gf the jurv)

rry

not

tea

aEvtlr&rrm0Irsf,ico
orxtclll SaORTErrD t{ErStAt

L4
,:',:,1
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MR; JUSTICE MORLAND: Mr. Shields, do you submit
misdirect.ed the jury in lar at any stage in

!s'. $IIELDS: I do noE so subnit, rny tord.

MR. .TIISTICE i-IORLAND: Do you submit, that I have
fact.?

;;:'-;;i1+ ;ifi!

t_

2
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4
5
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I
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10
11
1-2
13

.,,&a*
ritS'

16
ti
18
19
20
2L
22
23
24
25
26
27
28
29
30
31
32

33

34

that, I have
my summing up?

t

misstated any

e ::I pu.t,.t,he same tlro queaEions
ons. I puQ$,he.:twos. I put, _t,he two

misdirecteil in law ehe

Or t,hat, I any mistake as Eo any

Eo do when the
a break is to
qqanisaty.

t:n,,:qrrdibiebB.ace ot rue iurv) ' l

MR. JUSTICE MORTAND: Members .6-f the jury, when the jury bailiffs
i

have been sworn I am going to ask you to r€tire and begin your

deliberations. I have had typed out t.he questions that your

foreman will have to answer when you have reached your

conelusion. The foreman can be a man or woman of your

choosing. Could copies of the questions be handed to the

jury. There should be one for each of you. (Same harded)

Have you a}l got one? Right.

Each of these questions has to be answered by you

unanimously, that is it has got to be the decision of each and

all of you. fE has got to be unanimous, each and all of you.

The first question is: Have ITtiI established Ehat, Ehe press

release, the LM article and the accompanying edit,orial taken

35

35

37

38

39

40

4L

42

43

44

B$,Irrtr, IUE 3 00
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2

togefher are defanatoly of,

yes or no.

The second guestion is: Have t,he defendants

established that Penny Marehall and, ran Hilliams had compiied

t,elevision footage which deLi$rately misrepresgnged an

Question 3 is: -U. (and I underline-:that):;y,our ?nswer
to question 1 is 'Yess', how muchldo you arard fT!{ by way of
damages?

..

Then guestion 4: . rt youi.ane.rai eo: qrristi.i;*:2',.i€:'1.,*-,
., ,-' .. , ' :;' ,.;'.-... lJi: -,r' "'"':i-i1,';.,;.i.].r,;-,-nNon, that is the defendancstha've noE established;',.etc., ''hE*tri

'.. '.: '-,. ,:' . .

much do you award by way of damages to Penny Marshall? - -.1 Ian,.,',
: .' -, ., : :..ltd, l:1: ,:i-r ii!. :;.8 :r

Williams? T hope t.hat makes ,it'il6ar. Non the jury bailif fs

i
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7
i t,,r - '_:-

: fal . i,i' lt.8 !'.-'..
:: , :r. ,tr::+.-

9

10

11
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t7
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2a
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26

27

EErIlIElilIllESIUfr6-,,
orrtg&lr SaoBtEND tG,rftaB

:,.. , 
'1

{

(The iury bailiffs were ssorn)

MR. JusrrcE MORLAND; Members of 'Lhe jury, you will remember what

I have said in the summing up. If at any tire you erant Eo see

any part,icular programme or any part of the rrrshes, or the
whole of any rushes, just, send me a not,e in writing and we

will arrange for that to be displayed. You can come back inEo

court and you vrill see whatever you want to see again. rf at
lunchtime you want refreshmenLs, give your order to the jury
bailiff and t.haE will be arranged. r r*ould suggesE t.hat if
you do wanE refreshments aE lunchtime you give your order not.

16



. , :,_r 1'

r,,:.i:;...
.Ttji+,!ffi

....,.i

r. ,]t.1:.,! ::;r: : : :.1^*. ,-:iii:.+ t.:.i.:-:i _, ..::
::', i+irr .:i:li<1.:t r;;'

(The iurv:eEired to consider their verdict)

later than twenLy'Ld one".a t$}Ut*. -,'Do take aII your papera

away wieh you, your not.eg, photographs, bundles, et.c.

4
5
6
7
I
g,::::;

10":. ,

11 ":

t2

MR. TUSTTCE HORI,AND: I
1.00 and 2.00 and if

jury's verdict.s betreen
I-unch I will noE. take
have ordered Lunch

to remain in ehe
telephone in Chambers.

the iurlfls verdictrs
unEil 2. OO. . There
building. You can

r;.r.
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